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The late Vice-Chancellor Pitney was a learned man in various 
directions, and not simply as a Judge. Outside of the county of 
his residence and nativity he will be best remembered as one of the 
ablest Vice-Chancellors the state has ever had, indefatigable in his 
labors, severely critical to those who in his judgment were trying 
to change the proper course of equity to suit their client, but helpful 
toward all lawyers who were playing entirely fair and trying causes 
before him. A man of strong convictions and strenuous in upholding 
them, he was always willing to acknowledge that he was in the 
wrong when clearly shown that this was the cas>. But he rarely 
took a wrong view of the law, and he had high ideals of judicial 
duty. He could not be swerved from what he believed to be just 
by personal sympathies, and on the other hand he possessed beneath 
a rugged exterior a warm heart and a cordial hand. His friends 
were numerous, and we do not know that he ever had any real ene- 
mies. Younger members of the Bar were naturally afraid to go 
before him until they had tried a sufficient number of cases in his 
presence to discover that they had nothing to fear if their cause was 
just. His opinions went straigh¢ to the mark; he did not think, and he 
did not write, obliquely. His character was well summed up in che 
tribute paid to him by Attorney-General Wilson before the Court 
of Chancery on February 7, which is published on another page. We 
do noc know thac Mr. Pitney ever aspired to the office of Vice- 
Chancellor, but w2 do know thac there was a time when he would 
have liked to have gone upon the Supreme court bench. Our present 
judgmeni is that it was quite as well that his abilities we-e reserved 
for the splendid use to which he put them in the Court of Chancery. 
At the time he thought well of an appointment to the Supreme 
court bench, the late Mr. Justice Dalrymple had the Morris, Sussex, 
and Somerset Circuits, and the Bar were not entirely satisfied. 
Justice Dalrymple had many amiable qualities, and was a careful 
and good lawyer, but not a great judge. He naturally wanted to be 
continued in office, and did not take kindly toward the substitution 
of another nominee. The writer remembers at that time to have 
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signed the petition to the Governor in behalf of Mr. Pitney, believing 
that a new appointment would be of general advantage to many 
practitioners, and, while it was a small thing, it was not forgotten 
by Mr. Pitney, who, although he did not receive the appointment, 
had a singularly kind feeling for those who then recommended him. 
It was a slight matter, and is only alluded to now because it proved 
at the time that Mr. Pitney never overlooked his friends, or those 
who, as comparative strangers, performed what he considered a 
helpful act. Only a few weeks before his death the Editor of this 
Journal wrote a letter to Mr. Pitney suggesting that, because of 
the wide range of his knowledge concerning former Judges of the 
highest courts of the state, and of former members of the Bar who 
had achieved distinction as lawyers, it might be profitable and 
certainly would prove interesting to the readers of the Journal if 
he would put in permanent form his recollections, and we expressed 
a desire to publish them from time to time in these pages. His 
answer was characteristic, being as follows: ‘I have delayed ac- 
knowledging receipt of your very flattering letter of the 7th inst. 
to see if I could summon the courage to undertake the task to which 
you invite me. It is indeed an attractive one, and if I had the 
strength and my memory were sufficiently tenacious I should be 
glad totakeitup. But I feel that I ought not and cannot undertake 
it. As you suggest I have a good deal to occupy my attention, and 
[ find that an hour or two of mental labor of the twenty-four is all 
that I can endure. Please accept my thanks for your thoughtful- 
ness of me, and believe me to be,” etc. We regretted then, and 


regret still more now that Mr. Pitney could not have undertaken 
a task for which he was so eminently well qualified, and which we 
believe would have been according to his tastes, but he realized 
better perhaps than others that his time for intellectual labor was 
drawing to a close. We shall all miss him; miss his seriousness, 
miss his strength of character, miss his hearty cordiality, miss his 
commanding influence. 


A new primary election act introduced into the Senate by Senator 
Nichols, which may become a law, is probably well enough in its 
way, but is not as wide-reaching as the act introduced by Assem- 
blyman Geran, of Morris county, which is stated to embrace the 
provisions that Governor Wilson has had in mind as to what should 
become a statute in this state. This act makes provision in the 
first place for the appointment of election officers by civil service 
examination by the state Civil Service Commission. The chairman 
of the county party committee is entitled to appoint one member 
of each board (subject however to the examination), and any voter 
of a party claiming to belong to a faction other than that represented 
by the chairman may do the same. The Civil Service examination 
is to show not only that the appointee is intelligent about the duties 
he is to be called upon to perform, but that he has ordinary eyesight 
and physical health, and can distinguish colors. This seems to be 
good, but is the provision that a majority of the assemblymen 
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nominated in any county (in some counties this would be one man) 
may remove any or all of the election officers and substitute others, 
justified? There are other provisions relating to this appointment 
to which we need not now allude. Then follow complete regulations 
concerning primaries for the election of delegates to national con- 
ventions which appear to be lucid and well guarded. Then come 
provisions for the regular annual primary in September, the sub- 
stance of which is as follows: On the first day of registry in cities 
of over 30,000, on the first Tuesday in September, the election officers 
make up a primary registry book from the poll book of the preceding 
general election, and from affidavits filed with them on that day, as 
now. Opposite each name in the primary registry book is placed 
the letter R. or the letter D. according as such name appears upon 
the primary book of either party at the previous election. Two 
weeks after,on another registry, the primary is held. No person 
can vote unless his name appears on the primary registry book, nor 
can he vote in the Democratic box if the letter R. is opposite his 
name on the registry. On Wednesday prior to the primary the 
ballot is mailed at public expense to each registered voter. The 
form of the ballot is changed so as to have the choice of the voter 
indicated by an X mark opposite each name. Each candidate 
on the primary ticket may designate in not exceeding four words 
the faction to which he belongs or any principle to which he is pledged. 
No candidate for nomination to the assembly or senate can have 
his name printed on the primary ticket of his party unless he files a 
pledge that he will vote for that candidate for United States senator 
who receives the largest number of votes at his party primary, held 
preceding the senatorial election. The chairman of each county 
committee is elected at the pubtic primaries running throughout the 
county. Provision is made for a convention to be held annually 
at Trenton a week after the primary, composed of the men who 
have been nominated for the assembly and the statz senator, § the 
holdover state senators and the holdover Governor or the new Gover- 
nor. This convention promulgates the party platform and elects 
the state committee. There are also provisions for the substance 
of the New York registry law, requiring that in cities of over thirty 
thousand every voter must register in person and sign his name at 
the end of a list of questions. The party ballot is abolished and a 
blanket ballot substituted, which is to be mailed on Wednesday 
prior to the Fall election to each voter at public expense. The 
election districts are cut down from six hundred to four hundred. 
The foregoing, so far as it is a summary, shows the general tenor of 
the act. This and a proper Corrupt Practices’ act ought to do 
much toward elevating the character of our elections. To what 
extent the foregoing is founded upon the Oregon plan for direct 
primaries and ballot reforms may be studied out by an examination 
of the summary of the laws of Oregon, which we present elsewhere. 
This summary extends to various other matters than thos: named 
above, and may be useful for future reference. 
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The libel suit brought by the Standard Oil Company for $250,000 
damages against Hamption’s Magazine, and for $100,000 damages 
against Cleveland Moffett, the former the publisher, and the latter 
the writer, of an article in the February issue of the magazine, event- 
uated in Mr. Moffett signing a retraction in the fullest manner in 
the course of which he said: ‘Upon investigation I have ascertained 
that your company was in no way connected with the transactions 
referred to.’’ Following this the president of the corporation pub- 
lishing Hampton's Magazine agreed to publish in the March number 
the retraction of Mr. Moffett, and also a letter of regret on the part 
of the publisher that the error should have been made. We think 
it is evident to any of the readers of the newer class of magazines 
which have come to the front within a few years past, and have 
boldly attacked certain alleged evils in th2 political and corporation 
world, that there has been a good deal of recklessness in some of 
the articles published, and the surprise is that more libel suits have 
not been begun. Presumably in most cases there was foundation 
for the charge; made, but there must be other cases like the one in 
point in which sufficient care was not taken to get at the truth in 
advance of spreading an attack broadcast. Perhaps the experi- 
ence of Mr. Moffett will serve as a lesson to make less responsible 
writers. 

THE EVOLUTION OF THE JUDICIAL SYSTEM OF NEW 
JERSEY. 


(CONTINUED FROM LAST MONTH). 


We have hitherto been dealing with courts of common law 
jurisdiction. We now come to the subject of equitable courts. 
These we may divide into courts having general chancery powers 
and those given certain probate jurisdiction. 

As to courts with equitable powers, we find it to consist of 
the Court of Chancery, as the great original source of equity, and 
common law courts, hav ng certain statutory, equitable powers. 

We have seen that in the Colonial time, the Governor acted 
as Chancellor, and this continued after 1776. Before taking up 
the later history of the Court of Chancery, let us note a statute 
passed in 1772, providing that when a mortgagee absconded from 
the state the mortgagor might serve him by publication in a news- 
paper of the state. This was continued by an act of 1783. Also 
an enactment of 1781 (Chapter 329,) by which it was ordained that 
examinations of witnes: 2s in Chancery must be in open courc, tak_n 
in the presence of the parties to the suit, and reduced to writing. 
[t was provided at the same time that when a witness was old and 
infirm, or very ill, or about to leave the state, a commission de bene 
esse might be issued to have his testimony taken, reduced to writing, 
and used in case he could not appear himself. 

In 1799 (Chapter 819,) the first act was passed, organizing 
formally the Court of Chancery. By this statute it was to be com- 
posed of the Chancellor, and was to me2t four times a year, the first 
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Tuesday of March, third Tuesday of May, second Tuesday of 
September, and third Tuesday of November, at Trenton. The 
jurisdiction was exiended to all equitable matters which the High 
Court of Chancery of England might have, and its rules were prac- 
tically what they are now. An appeal was given to the Governor 
and Council as to final and interlocutory decrees. 

From time to time statutes have been passed conferring addi- 
tional powers upon the Court of Chancery. In early development 
it had had no jurisdiction over divorce or alimony, and this had 
been controlled by the common law courts. In 1794 (December 
2), a statute gave the courts power in cases of divorce and when 
separation was demanded, provid2d the parties were actual in- 
habitants of the state; and at the same time questions of alimony 
of the wife and maintenanc: of th: children, whea the father had 
not properly provided for them, were to come before it. By an 
act passed in 1820, jurisdiction was extended to all cases where the 
marriage had been solemnized in the state, and the complainant 
was an actual resident when the act of complaint had been committed. 

Then cam: th: qu:?si:on as to jurisdiction of the court in re- 
gard io idiots, lunatics, and infants. By act of November 12, 
1794 (Chapter 491), Chancery wa-~ given juri‘diction over the care 
and safe-keeping of idiots, lunatics, and over any lands that might 
be owned by them; and in 1820 Chancery was authorized to issue 
inquests of lunacy, with full power of control. In 1794 (Chapter 
510), the court received jurisdiction over the lands, tenements, and 
hereditaments of infants, held in trust or by way of mortgage; and 
could compel a conveyence when it was to the advantage of the 
infant. In this state of development Chancery remained until 
the Constitution of 1844. 

There remains one lasc division of our courts, those having 
probate jurisdiction. At first all matters in regard to wills and 
other kindred matters remained in the hands of the Ordinary, who 
was the Governor. So stood the macter when New Jersey became a 
state. 

In 1784 (Chapter 70) a statute was passed which founded our 
entire system of Probate courts, and which to this day, with cer- 
tain amendments, remains in use. By it, two courts were formed, 
the Prerogative court and the Orphans’ court, and the duties of 
the surrogate were regulated. 

Beginning with the lower court we find that certain deputies 
or surrogates were to be appointed by the Ordinary, who were to 
act as inferior courts in regard to probating wills, granting of titles 
of administration, and the qualification of executors. Where a will 
was not in dispute and there was no question of administration, 
the surrogate had full jurisdiction and control, but when a will was 
doubtful on its face, or there was a contest in regard to it, his power 
ceased. In this case he was to issue citations to all parties interested 
to appear at the next term of the Orphans’ court; and so it was in 
regard to letters of administration. 

The Orphans’ court was composed of che judges of ths Common 
Pleas, or any three of them, and was to hold quarterly meetings at 
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the same place and time as the Common Pleas. Its jurisdiction 
extended to all disputes as to the existence of wills, fairness of in- 
ventories, right of administration, allowances of accounts of execu- 
tors, administrators and trustees, and all matters which might come 
up in regard to any person in trust over lands or chattels belonging 
to an orphan or infant under age; to require sufficient security when 
it was not given by administrators or executors; to.make sufficient 
allowance in cases where an infant was left in want by intestacy 
or when an insufficient allowance was made in a will, which allowance 
should be made, if possible, out of the personal estate, if not, the 
real property of the estate. When the parties felt aggrieved an 
appeal might be taken to the Prerogative court. 

The latter was the highest resort in the Probate division. The 
Ordinary himself was the Judge, and he appointed the time and place 
of meeting. The jurisdiction of this court was entirely appellate, 
and was to receive and decide all matters which might come up 
from the Prerogative, Orphans’, and Surrogaie’s court on appeal. 

The first general revision of this act was in 1820, but there were 
no changes made since it affected matters of detail only. In 1822, 
the appointment of the surrogate was taken away from the Ordinary 
and given to the people, to elect for five years, and was followed by 
a statute in the same year by which all Probate Judges were t> be 
nominated by the Legislature. 

This in outline is the history of our judicial system up to 1844. 
With this year begins a new period in its development. 

In 1844, a Constitution Convention was elected, and the 
Constitution under which we are now governed was formed. The 
history of this Convention and the entire Constitution formed by 
it, interesting as it is, does not concern our present purpose. What 
we now want is the effect which it had and still has, (for, with some 
statutory changes, it controls today), upon our judicial system. 

The first thing to notice is that the Constitution divides our 
courts into two main divisions: 1, Constitutional courts, that is 
those courts which are enumerated in that document, and which 
cannot be abolished or materially altered by the Legislature. 2, 
Inferior courts which are not mentioned specifically in the Con- 
stitution, and which may be changed or abolished by the Legis- 
lature. 

1. At the head of the Constitutional courts was placed the 
Court of Errors and Appea's, and we find here a radical change. 
The old Court of Appeals consisted of the Governor and his Council; 
the new Court of Errors and Appeals consisted and still consists 
of the Chancellor as President, the Chief Justice of the Supreme 
court, the Associate Justices of the same court, and six Lay Judges, 
appointed for six years. Its jurisdiction was entirely appellate and 
consisted of having appeals from the lower courts. No provision 
was made in the Constitution as to time and place of meeting; this 
was left to Legislative enactment. 

II. The next Constitutional court was the Court of Impeach- 
ment, consisting of the Grand Assembly, which was to meet a! 
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Trenton when necessary. Its jurisdiction was that of all impeach- 
ments of officers of the state and punishment by removing them 
from office and disqualifying them from ever serving in a post of 
honor. 

III. The Court of Chancery was much changed by making 
the Chancellor separate from the Governor, and he was also to be 
Ordinary and Judge of Prerogative court. Its jurisdiction remained 
unchanged, and it was given an appeal to the Court of Errors and 
Appeals. 

IV. In regard to the Prerogati:e courc, the only change made 
was in taking away the office of Ordinary from the Governor, which 
he had held as Chancellor, and giving it to the new Chancellor. An 
appeal was given from this court co the Court of Errors and Appeals. 

V. As to the Supreme court, the only change was in the number 
of Judges, who were to be a Chief Justice and four Associate Justices, 
but the number could be changed by the Legislature, provided that 
there should never be less than two associates. 

VI. The Circuit court was to be composed of the Justices of 
the Supreme court, or a Judge especially appointed for the purpose 
and it was to have concurrent jurisdiction with the Supreme court 
in civil suits, but never in criminal matters. An appeal might be 
taken to the Supreme court by a writ of error, or it might be taken 
directly to the Court of Errors and Appeal. 

VII. The Justices of the Peace were also made constitutional 
and they were elected by the people; two, and not more than five, 
for each township when it contained less than 2,000 persons; when 
there were more than 2,000 and less than 4,000, four Justices of the 
Peace; when more than 4,000, five Justices. 

Having enumerated these Constitutional courts, let us glance 
briefly at their history since 1844, before taking up the inferior 
tribunals. 

As we have just seen, the Constitution left the details as to its 
terms and place of meeting unsettled. In the next year, April 4, 
1845, a l:gislative enactment specified the terms of the court to be 
four in number every year, third Tuesday in April, July, October 
and January. On the next day another — was passed which 
regulated certain details as to its sessions. No Judg2, who had tried 
the case which was being appealed, could sit in the Court of Errors 
and Appeals when it was argued. All judgments in the Circuit 
court were no longer to go to the Supreme court, but would be ap- 
pealed directly to the appellate tribunal. Vacancies among the 
Judges were to be filled by appointment, and the Chancellor was to 
preside a3 President of the Circuit court; in his absence the Chief 
Justice of the Supreme court. Except as to minor details in regard 
to time of meeting and other unimportant matters, the court has 
remained unchanged to the present day. 

In regard to the Court of Chancery, the outlines and procedure 
of this court remain substantially unchanged down to the present 
time. The statutes passed from time to time have been rather co 
give it additional powers than to alter the tribunal in its essential 
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nature. The present Chancery act is merely the former act revised 
with its amendments, and our equitable remedies and forms are 
practically the same which existed in Chancery in England. 

The first statute in regard to this court enacted after the Con- 
stitution of 1844, was an act which gave jurisdiction to Chancery 
for the discovery of property of a defendant in an execution, pro- 
vided the execution exceeded one hundred dollars in value, exclusive 
of costs; and prevented the disposal of such property, unless a trust 
had been created by some one other than the debtor 

In 1845, by an enactment passed March 19, the court was enabled 
to stay proceedings of a personal action at law by injunction, after 
a verdict or judgment when Chancery had taken jurisdiction, and 
this power was also extended to mixed actions. The suit could then 
be turned over to a Master for reference, to report on the same. By 
another statute in the same year Chancery was given jurisdiction to 
receive infants as its wards at the request of a guardian or next 
friend. This, of course, gave it the power to appoint a guardian of 
it- own and to direct a sale of the minor’s property when to the 
advantage of the latter. 

As time went on, the business of the court grew greater and 
greater, aud the Chancellor was unable to attend to it himself. At 
first he was accustomed to refer it to a Master, but this soon became 
inadequate. In 1871 an act was passed which gave the Chancellor 
power to appoint a Vice-Chancellor, to whom should be referred 
such suits as the Chancellor desired, to take evidence and report 
upon its final decisions; and he was to be a counselor of ten years 
standing. This worked so well that in 1881 an additional Vice- 
Chancellor was authorized to be nominated; and in 1889 two others 
were created. By an act passed in the same year, power was given 
to the Vice-Chancellors to hear and grant all cases in regard to 
habeus corpus proceedings, and their authority was further increased 
in 1897 by permitting them to punish for contempt. The final 
legislation in regard to the Vice-Chancellors was passed in 1902 
(Chancery Act, Revision of 1902), by which they were increased to 
seven, and this number continues to the present time. 

The Supreme court remained untouched by legislation until 
1874. By the revision at that time certain alterations appear, 
though we find them of detail rather than changes in substance. The 
number of Associate Judges was increased from four to six, which 
became eight by an amendment of April 6, 1875; and the court was 
divided into branch courts, over which one or more Justices were 
to sit. The Supreme Justices were authorized to form a special 
Circuit court during vacation for the trial of indictments of murder 
or manslaughter. The state was divided into nine Circuits, and over 
each Circuit a Justice was to be assigned. 

In 1898 two important acts were passed dealing with the Supreme 
court. By Chapter 36, power was given to the Justices to appoint a 
commission to administer oaths and take depositions in any pro- 
ceedings in courts of law, and their officials were called Supreme 
court Examiners. By Chapter 172, an appeal was allowed from the 
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District court direct to the Supreme court on eighteen days’ notice 
and by giving a bond to complete the case. This was to act as a 
stay of execution. | 

The last of the courts specifically named in the Constitution is 
the Prerogative court. In substance it has remained unchanged 
from that time to the presenti, but statutes have been passed which 
altered certain matters of detail. 

By the act of 1869, right of appeal was given from the Prerogative 
to the Court of Errors and Appeals. The former tribunal up to that 
time had been a court of last resort, and its decisions were final. But 
now the Prerogative lost this final character. In the same year (by 
Chapter 502), it was enacted that if any papers which had to do 
with the disposal of deceased person’s property, such as letters of 
administration, executor’s inventories, etc., were certified under the 
seal of the Prerogative court and recorded in the Surrogate’s office 
of the county, they were to be received as evidence in any court of 
law. That is, they were to have the same effect as if original. 

As tim2 went on the business of the Prerogative court became 
larger and larger until it becam2 no longer possible for the Ordinary 
to attend to it all. This led to the creation of a new office, that of 
the Vice-Surrogate-General, who must be a counselor-at-law of ten 
years standing. This judicial office went by appointment from the 
Vice-Chancellor and was commissioned by the Governor for the same 
time as the former. To this official the Ordinary referred matt2rs 
pending in the Prerogative court, to hear evidence and report upon 
the same; and when the Ordinary was an interested party, the Vice- 
Surrogate-General was to act in his place. 

By Chapter 33 of the laws of 1891, it was enacted that the 
Prerogative court should be permitted to allow commissions to 
guardians of infants, lunatics and feeble-minded people, provided 
the estate in the hands of the guardians amounted to twenty thousand 
dollars. But such commissions, together with all former and special 
allowances, were not to exceed five per cent. of the money in the 
hands of the guardian. From 1891 to 1909 there has been passed no 
other statute affecting this court, and with it we leave for the present 


the history of the Constitutional courts. 
OLIVER BUNCE FERRIS. 


(To be Continued). 
CANONS OF ETHICS. 








In the hurly-bur!- struggle of daily life, so many things are done 
by each lawyer which shock the conscience of some other, that no one 
in the profession with any amount of imagination can approach the 
subject of professional ethics without grave misgivings. 

But the subject is being mooted on all sides. Everywhere there 
is a tendency to fix a standard of conduct for the lawyer, and to 
hold him to it. This tendency is especially apparent in the Bar 
Associations and in the public press. 

The discussion being upon us, the profession should give the 
answer and fix the standard. That standard must be based on 
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sound principles. It must be placed on high, broad grounds. 

The National Bar Association has adopted certain canons of 
ethics. These have been accepted by our own New Jersey Bar 
Association. Coming from such a source, and coming almost unchal- 
lenged, one might well nigh assume that here was the answer; that 
here was the standard already fixed. If it were not for two con- 
siderations, perhaps we ought to treat it as such. These considera- 
tions are: First, it is a matter of common knowledge how easily 
ill-considered resolutions, which do not directly affect the pocket- 
book of the members, are put through almost any meeting of men 
or women. For only in politics and in business do the constituents 
weigh the meaning of words sufficiently to resist the attack of a few 
earnest, well-meaning enthusiasts. Secondly, whatever weight of 
authority may be behind these canons, if they are essentially unsound 
at any point, the most humble practioner is in duty bound, not only 
to himself, but to his fellow lawyers, to do what he can to prevent 
an unnecessary load being placed upon his and their consciences. 

We approach the subject then with diffidence, but also with 
directness and all candor. There are certain elements which we have 
a right to expect to find in any canons of ethics submitted for the 
guidance of a great profession. Three of them are: 

(a) The aspiration of the profession should find expression in 
the canons of ethics. The eyes of the initiate should be directed to 


the highest ideals of the profession. 

(6) Every age has its peculiar sin. That sin pervades every 
profession and walk in life. Canons of ethics of any age should lay 
especial stress on the sin of that age as it exists in that profession. 


(¢) Matters treated should be shown in their proper propor- 
tion. Positive duties should be shown as such: actual sins should 
not be confounded with lesser faults. 

The particular canons under discussion here have evidently been 
given considerable careful thought. Many subjects are treated, and 
many things are said which perhaps needed to be said. But it seems 
to us that they are sadly lacking in the three elements which we have 
above mentioned. By the canons of the Bar Association, the eyes 
are turned in the wrong direction. 

In the preamble we are urged to shape our conduct so that we 
may obtain the ‘approval of all just men.’’ The final canon at- 
tempts to point out ‘‘the lawyers’ duty in its last analysis.” 

We are to seek the approval of men! We are to ascertain our 
duty by analysis! The great Commentators never spoke in this 
fashion before. They spoke more after this sort: ‘‘We are lawyers— 
workmen in the law. And the law—what is it? It is ultimate 
truth expressing itself through the minds of men. It is the perfec- 
tion of reason. It is the harmony of the spheres. It is the will of 
God.” These are the ideal conceptions of the profession. Work- 
men engaged daily in seeking out and applying truth and sound 
wisdom to the affairs of men, need not, nay, must not consider the 
approval of all just men, but must be faithful to the truth and let 
the approval of men follow or not as it may. 
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_ Whole-hearted devotion to Sound Reason, to Truth, to Law; 
is not this the preamble to the real canons of our morality? Is not 
the approval of men wholly aside the mark? 

Not to be unfair, we should note that the preamble places this 
subservience to public opinion on the ground of public policy for the 
dispensing of justice and the preservation of the republic. 

Lawyers as a class have never had the approval of all just men, 
and it is not apparent that the cause of justice or the safety of the 
Republic have suffered thereby. 

When John Adams and Josiah Quincy defended the soldiers 
responsible for the Boston Massacre, and, withstanding the popular 
clamor, secured their acquittal, was the caus? of justice not served? 
Was the coming of the Republic delayed? No! The lawyer, like 
every other man, is at his best when, like the Hero of the Reforma- 
tion, he says: ‘‘Here I stand. I can no other.” 

“Truth forever on the scaffold, Wrong forever on the throne,— 
Yet that scaffold sways the future, and, behind the dim unknown, 
Standeth God within the shadow, keeping watch above His own.” 

He was a sound philosopher who said: ‘‘Woe unto you when 
all men shall speak well of you!”’ 

The last half dozen years have been years of public self-examina- 
tion. We awoke a few years ago with a start to the fact that some- 
thing was radically wrong in our business morality. One investiga- 
tion has followed another. Each has had its own discoveries, but 
all have told the same story. 

What is the peculiar sin of this generation? We think no one 
will deny that it is Treason. The betrayal by officers and directors 
of corporations of the trusts assumed by them, is a striking illus- 
tration. Insurance companies have been exploited; traction stock- 
holders have been defrauded; banks have been looted and so on 
through the long list. Hand in hand with this has gone the purchase 
of treasonable conduct on the part of government officials. Bridge 
companies have purchased legislation. Sugar companies have cor- 
rupted the custom house. Railroad and Insurance companies have 
maintained their lobbies in every state in the Union. 

Fortunes have been made, not by fair trade, but by betrayal. 
The money that has gone to make up many fortunes has come from 
the pockets of the cestuis qui trustent, from the stock-holders, from 
friends. This is known of all men. It fills the newspapers and 


magazines. Treason to friendship and to trust is the peculiar sin 


of this age. 

Every corporation has its lawyer. And the stockholders are 
the corporation. Each officer and director has his lawyer. Too 
often the director’s lawyer is the corporation’s lawyer, and the fees 
come much more easily from the corporate client if the advice given 
is satisfactory to the director client. This duality of employment 
raises a conflict of obligation very similar to the one so familiar in 
political life, between the Special Interests on the one hand and the 
Public on the other. The director client is constantly in evidence. 
To him the lawyer owes his retainer as counsel to the corporation, 
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and to him he gives his best services. The corporate client—the 
Corporation—is an indefinite, ever changing, never present entity 
whose interests are zealously guarded against outside attack, but 
when the attack is made by Officers and Directors, temptation is 
very strong and insidious to give sound advice and to wash the 
hands of all responsibility if that advice is not followed. That the 
lawyer’s duty goes farther we think is not open to argument. To 
this form of temptation the so-called corporation lawyer is pecu- 
liarly liable. 

But it is not only in corpoarte matters that this evil exists. In 
fact, it is the greatest danger to careless practitioners. A client 
brings in a summons and declaration. The lawyer glances at the 
papers and listens to the client with a mind that experience has made 
somewhat skeptical. The client goes out with an assurance that 
the matter will be cared for. Thereupon, plaintiff's lawyer is called 
up on the telephone, and something like the following conversation 
“Jones, I have been retained in this Smith case. What 
is it all about?’’ ‘‘Why the facts are these—etc., etc. The point of 
the case is this—etc. The leading case on the subject is A. v. B., 
47 Vr. 591. I will let you have a memorandum of the law if you 
like.’’ So the plaintiff's view of the facts and law are, at the begin- 
ning of the contest, instilled into the mind of defendant’s lawyer. 
So far, so good. No harm is done if defendant’s lawyer is entirely 
true to the trust placed in him by his client. On the contrary, he 
knows the worst he has to meet. But suppose he is too indifferent 
or too careless—he calls it too busy—to satisfy himself as to the 
true facts, and as to the precise state of the law. The client comes 


ensues: 


in next day and is put off from day to day till finally he is told some- 


thing like this: ‘‘Yes, I have gone into your matter, Mr. Smith. 
The case of A. v. B. in 47 Vr. at p. 591 seems to be the leading case 
on the subject, and is dead against us. I think we had better see 
what kind of a settlement we can make.”’ , 

How do the canons treat this matter? The glowing words of 
the late Mr. Justice Brewer are quoted in the Fifteenth canon, but 
they are cooled down. There should be devotion to the client's 
interest, but it must be the devotion of a scientist; zeal, but it must 
be the zeal of a purist; enthusiasm, but it must be the enthusiasm 
of an automaton. For every injunccion .o fidelity and zeal in the 
client’s cause, there are half a dozen cautions against over fidelity 
and excessive zeal. The lawyer must not be disrespectful to the 
court, nor rude to the opposing lawyer. He must treat the wit- 
nesses with fairness, and the opposing litigant with consideration. 
All of which is well enough in its place, but it seems to us that in 
these canons the stress is all wrong. Good manners should be 
encouraged, but they should not be unduly confused with sound 
morals. 

It is in this matter of proportion where it seems to us that the 
_ canons are most lacking. Ther? is no doubt but that a lawyer 

should be respectful to the court he is addressing—woe betide him 
in New Jersey if he is not—but who has not heard a lawyer abandon 
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a sound proposition taken on behalf of his client because the Judge 
was against him, and he did not want to appear disrespectful? Such 
subservience is a betrayal. And there are Judges who do not take 
a lawyer seriously until he begins to shout. In such courts, lawyers 
who do not shout are not heard. The Judges of this state will, we 
believe, bear the writer out in this, that too great a respect for the 
court is a greater fault in a lawyer than too little. It is the writer's 
experience that in this state (elsewhere it may be different), the 
Judges can take care of themselves. It is for the lawyer to look out 
for his client. The same applies to the treatment of the opposing 
counsel. The Seventeenth canon, which deals with ‘Ill Feeling and 
Personalities Between Advocates,’ looks very well in a book, but 
it is noted that before country juries the spit-fire lawyers win the 
cases. We do not consider it a fine moral question whether one 
should lose a just case in a gentlemanly fashion or win by lambasting 
the opposing counsel. For after all the lawyer is an advocate. He 
is speaking on behalf of a man to men. To do his full duty, he 
must speak as a man to men. In the same way consideration for 
hostile witnesses or litigants may be a virtue or a vice according to 
the exigencies of the litigation. 

To sum up our criticisms of these canons, we feel that th2y are 
based upon the false premise that the approval of all just men is 
greatly to be desired. They do not lay particular stress on the 
predominant evil of the times. They confound good manners with 
good morals with the greater stress laid on the matter of manners 
than upon the question of morals. 

With all deference to those responsible for these canons, and 


with great respect for the authority that seems to be behind them, 
we submit that whole-hearted devotion to the truth and entire 
fidelity to the interest of the client, warm zeal in the maintenance 
and defence of his rights, the exertion by the lawyer of his utmost 
learning and ability in the client’s behalf are the lawyer's highest 
duty, to which all other duties are of trifling moment. 

February 16, 1911. A LAWYER. 





THE OREGON ELECTION LAW. 





{The following is a summary of the account of the Oregon 
eletion laws as prepared by Senator Bourne, of Oregon, in an article 
in the Outlook.—Ediior.| 

Oregon in 1891 adopted the Australian ballot, which insures 
secrecy, prevents intimidation and reduces the opportunity for 
bribery. This, of course, is a prerequisite to any form of popular 
government. 

Supplementing the Australian ballot law, Oregon enacted in 
1899 a registration law applying to general elections. 

This law requires registration prior to voting in either the general 
or the primary election, and provides that before voting in a party 
primary the voter must, under oath, register his party affiliation. 
Registration begins five months prior to the general election. Regis- 
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tration books are closed ten days prior to the primary election and 
opened again four days after the primary, and then kept open until 
about twenty days before the general election. A voter may register 
either by appearing at the office of the county clerk or by signing 
registration blanks before a notary public or justice of the peace. 
Upon the registration books are entered the full name of the voter, 
his registration number, date of registration, his occupation, age, 
nativity, date and place of naturalization, if any, and his place of 
residence. In order to guard against fraud, it is required that the 
voter shall give his street and number, and if he is not the head of 
the house he occupies, he must show that fact and give the number 
of the room he occupies and upon what floor of the building it is 
located. He must also sign the register, if he can write. If he is 
unable to write his name, the reason must be given. If his inability 
is due to a physical defect, the nature of the infirmity must be noted. 
If it is due to illiteracy, a physical description of the man must be 
noted in the register. 

Any registered voter may be challenged and every non-registered 
voter is considered challenged. An unregistered person qualified as 
an elector may be permitted to vote upon signing an affidavit setting 
forth all the facts required in registration, and also securing the 
affidavits of six owners of real property to the effect that they per- 
sonally know him and his residence and believe all his statements 
to be true. 

Thus the greatest boon of American citizenship, namely, the 
right to participate in government, is protected, and dead men, 
repeaters, and non-residents can no longer be voted in Oregon. 

The next step was the adoption, in 1904, of a direct primary 
law, which is designed to supersede the old and unsatisfactory con- 
vention system. The Oregon direct primary law provides for a 
primary election to be held forty-five days’ prior to the general 
election at the usual polling places and with the usual three election 
judges and three clerks in charge, appointed by the county courts. 
Not more than two judges or clerks can be members of the same 
political party. Two sets of ballots are provided, one for the Demo- 
cratic party and one for the Republican party. Any party polling 
twenty-five per cent. of the vote of the previous election is brought 
under the provisions of the direct primary law, but thus far only the 
Democratic and Republican parties are affected by it. 

Any legal voter may become a candidate in the primaries for 
nomination for any office by filing a petition signed by a certain 
per cent. of the voters of his party. If the nomination is for a munici- 
pal or county office, the petition must include registered electors 
residing in at least one-fifth of the voting precincts of the county, 
municipality or district. If it be a stat2 or district office and the 
district comprises more than one county, the petition must include 
electors residing in each of at least one-eighth of the precincts in 
ac least two counties in the district. If it be an office to be voted 
for in the state at large, the petition must include electors resid- 
ing in each of at least one-tenth of the precincts in each of at least 
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seven counties of the state. If it be an office to be voted for in 
Congressional district, the petition must include electors residing 
in at least one-tenth of the precincts in each of at least one-fourth 
of the counties in the district. * * * The Australian bal- 
lot form is used in the primaries. No :lector is qualified t» vote 
at a party primary election unless he has registered and designated, 
under oath, his party affiliation, except that he may register at the 


.polls on election day by filing an affidavit, verified by six freeholders 


of his precinct certifying to his legal qualifications, in which affidavit 
he must also designate his party affiliation. 

No voter is required to designate his party affiliation in order 
to vote at the general election, but registration of party affiliation is 
a prerequisite to participation in a party primary. This requirement 
prevents the participation of members of one party in the primaries 
of another party. The right of each party to choose its own candi- 
dates is thus protected, and an evil all too common where restrictive 
party primary laws are not in force is avoided. 

Our direct primary law further provides that the candidate in 
his petition shall, among other things, agree to ‘‘accept the nomina- 
tion and will not withdraw;” and, if elected, ‘‘will qualify as an 


officer,”” implying, of course, that he will also serve. Each candidate 
is entitled to have placed in his petition a statement in not to exceed 
100 words, and on the ballot, after his name, a legend in not to 
exceed twelve words, setting forth any measures or principles he 


especially advocates. ; ; 
In the case of a legislator’s nomination, the candidate may, in 


addition to his statement, not exceeding 100 words, specifying meas- 


ures and principles he advocates, also subscribe to one of two state- 
ments, but if he does not so subscribe, he shall not on that account 
be debarred from the ballot. It will be seen, therefore, that three 
courses are open to him. He may subscribe to statement No. I, as 
follows: “I further state to the people of Oregon, as well as to the 
people of my legislative district, that during my term of office I 
shall always vote for that candidate for United States Senator in 
Congress who has received the highest number of the people’s votes 
for that position at the general election next preceding the electiou 
of a Senator in Congress without regard to my individual preference.” 

Or he may subscribe to statement No. 2, as follows: ‘“‘During 
my term of office I shall consider the vote of the people for United 
States Senator in Congress as nothing more than a recommendation 
which I shall be at liberty to wholly disregard if the reason for doing 
so seems to me to be sufficient.”” Or he may be perfectly silent on 
the election of United States Senator. It is entirely optional with 
the candidate. 

The law further provides that United States Senators may be 
nominated by their respective parties in the party primaries, and the 
candidate receiving the greatest number of votes thereby becomes 
the party nominee. Then, in the general election the party nominees 
are voted for by the people, and the individual receiving the greatest 
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number of votes in the general election thereby becomes the people's 
choice for United States Senator. 

Notwithstanding that our primary election law embodying these 
statements, particularly statement No. 1, was passed by a popular 
vote of approximately 56,000 for, to 16,000 against, the opponents 
of the law charged that the people did not know what they were 
doing when they voted forit. Therefore the advocates of the election 
of Senators by the people and of the enforcement of Statement No. I, . 
submitted to the people under the initiative in 1908 the following 
bill: ‘‘Be it enacted by the people of the State of Oregon: Section 
1. That we, the people of the State of Oregon, hereby instruct our 
Representatives and Senators in our Legislative Assembly, as such 
officers, to vote for and elect the candidates for United States Senators 
from this state who receive the highest number of votes at our 
general election.” 

Although there was no organized campaign made for the adoption 
of this bill other than the argument accompanying its submission, 
while the opponents of the primary law assailed it vehemently, the 
basic principle of statement No. 1, and the election of United States 
Senators by the people were again indorsed by the passage of the 
bill by a popular vote of 69,668 for it, to 21,162 against it, or by 
nearly three and one-half to one. 

The next step in popular government in Oregon after the adop- 
tion of the direct primary law was the adoption of a corrupt practisee 
act, which the Legislature had refused to enact, but which ths 
people of the state adopted under the initiative. The corrupt prac- 
tises act was adopted under the initiative in 1908 by a popular vote 
of 54,042 to 31,301. It provides that no candidate for office shall 
expend in his campaign for nomination more than fifteen per cent. 
of one year’s compensation of the office for which he is a candidate, 
provided that no candidate shall be restricted to less than $100. The 
act provides, however, for the publication of a pamphlet by the 
secretary of state for the information of voters, in which pamphlet a 
candidate in the primary campaign may have published a statement 
setting forth his qualifications, the principles and policies he advo- 
cates and favors, or any other matter he may wish to submit in 
support of his candidacy. Each candidate must pay for at least 
one page, the amount to be paid varying from $100 for the highest 
office to $10 for the minor offices. Every candidate may secure the 
use of additional pages at $100 per page, not exceeding three addi- 
tional pages. 

While the corrupt practises act limits the candidate to the 
expenditure of fifteen per cent. of one year’s salary in his primary 
campaign and ten per cent. of a year’s salary in the general campaign, 
in addition to what he pays for space in the publicity pamphlet, yet 
the law does not prohibit any legitimate use of money within this 
limitation. The act makes it possible for a man of moderate means 
to be a candidate upon an equality with a man of wealth. * * * 
The successful nominee in the primary may spend in his general 
campaign ten per cent. of one year’s salary, this expenditur2, in the 
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case of a candidate for Governor, being $500. In addition to this 
ten per cent of a year’s salary he may contribute toward the payment 
of his party’s statement in the publicity pamphlet, to be mailed by 
the secretary of state to every registered voter. In the publicity 
pamphlet for the general campaign each party may use not to exceed 
twenty-four pages, at $50 per page, making the total cost to the 
party committee $1,200 or about $100 for each candidate. 

The candidate is therefore limited to an expenditure of $600 in 
his general campagin, only $100 of which is necessary in order to 
enable him to reach every registered voter. He could reach every 
registered voter in his party in the primary campaign for $400. 
Under no other system could a candidate reach all the voters in 
two campaigns at a total cost of $500. The Oregon corrupt practises 
act encourages and aids publicity, but prohibits the excessive or 
improper use of money or other agenci2s for the subversion of clean 
elections. 

There is no interference with such legitimate acts as tend to 
secure full publicity and free expression of opinion. 

The candidate violating any section of the corrupt practises act 
forfeits his right to the office. Any other person violating any section 
of this act is punished by imprisonment of not more than one year 
in the county jail, or a fine of not more than $5,000 or both. The 
candidate is also subject to the same penalties. 


VANDERBILT v. PT. PLEASANT TRACTION CO. 








(N. J. Supreme Court, Feb. rorr). 


Pleading—Defau!t—Practice. 2. The requirements of Sec. 
_ 1. When the rule to file plead- 124 of the Practice Act, P. L. 
ings within twenty days succes- 1903, p. 571, that the adverse 


sively, established by the legis- : 
ieee ts aime at a. ve ey the ot parties shall have twenty days to 
verse party is not obliged to plead to amended pleadings, 
plead nor can he be put in’ means that he shall have at least 
default until he is ruled to plead, twenty days from the time he is 
according to the practice of the 16d to plead 

common law. ; 

On motion to vacate an interlocutory judgment. 

Mr. John H. Backes for the motion. 

Mr. George O. Vanderbilt, contra. 

REED, J.: This action was brought in the name of Albert D. 
Cook as assignee. The defendants demurred to the declaration. The 
plaintiff moved to strike out the demurrer. That motion was denied. 
Thereafter a motion was granted giving plaintiff leave to file an 
amended declaration. Plaintiff served a copy of the amended de- 
claration on the attorney of the defendant, on December 22, 1910, 
and served a copy of the rule permitting the plaintiff to amend. 
No plea having been filed to the amended declaration, the plaintiff 
on January 26, 1911, caused the entry of a rule for an interlocutory 
judgment. No rule was entered or served upon the defendant to 
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plead, and for this reason it is moved that this judgment against him 
be set aside. 

The plaintiff insists that the judgment was regularly entered 
under Section 124 of the Practice Act, P. L. 1903, p. 571. The 
language of that section is this: “If either party amend his pleading 
after the pleading thereto has been filed, the adverse party shall 
have twenty days to plead to the amended pleading; but all such 
amendments shall be made by leave of the court, ora judge, and 
upon terms.” 

This section is not new, but appears in Patterson’s Laws of 1779, 
p. 361, Sec. LX (60). In the year 1824 in the case of Berry v. 
Cannahan, 2 Hals. 135, a demurrer had been filed to a replication, 
which demurrer was sustained. The plaintiff thereafter amended his 
replication, upon which defendant came in and asked for time until 
the next term to file a rejoinder. The Chief Justice asked defend- 
ant’s counsel if a rule had been taken upon him to rejoin, to which the 
counsel replied that no rule had been taken. The Chief Justice then 
said: That “‘when the rule to file pleadings within thirty days 
successively, established by the legislature, is broken in upon (as 
in case by a demurrer allowed), you must follow the old practice 
and take a rule upon your adversary to plead.” 

It is perceived that in all substantial respects the situation 
presented in that case appears in this, namely, an amended pleading 
after demurrer to the first pleading had been filed and allowed. It 
is again to be observed that at the time of that ruling the same clause 
in the Practice Act now invoked was in force. 

The rule that when there has been an interruption of the sta- 
tutory course of pleading the party who must next plead cannot be 
put in default until ruled to plead, is recognized in the case of Hoey 
v. Aspell & Company, 33 Vr. 200. The statutory course was broken 
in upon in this case, when the new declaration was filed. 

The requirement contained in Section 124 that the adverse party 
shall have twenty days to plead to the amended pleading means 
that he shall have at least twenty days from the time he is ruled to 
plead. | 

The entry of the interlocutory judgment must be vacated. 





A bequest for masses for testator and certain specified relatives 
being, under the doctorine of the Catholic Church, for the benefit 
of a'l mankind, is held .n Re Kavanaugh (Wis.) 28 L.R.A. (N.S.) 
470, to be a valid public charity, and not subject to statutory pro- 
visions governing the creation of private charities. 





The difference between the cash and the credit price on a sale 
of property is held in Davidson v. Davis (Fla.) 28 L.R.A. (N.S.) 
102, to be properly put into the form of interest on a note given for 
the purchase price, without violating the usuary law, although the 
per cent agreed upon is greater than the lawful rate of interest. 
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GEORGE JONAS GLASS CO. v. GLASS BOTTLE BLOWERS’ 
ASSOCIATION 





(N. J. Court of Ceancery, Feb. 3, 1911). 


Injunction—Master and Ser- 
vant— Boycotting—1.—An in- 
junction sustained, restraining 
defendants from using either co- 
ercion or persuasion in order to 
bring about breaches of the con- 
tracts of personal service existing 
between complainant and its em- 
ployees. 

2.—An injunction sustained 
against like conduct having for 
its object and purpose the term- 
ination of the relation of master 
and servant existing between 
complainant and its employees in 
cases where there was no binding 
contract of service, but a mere 
service at will. 

3.—An injunction sustained, 
restraining defendants from in- 


terfering, by coercion or personal 
molestation and annoyance, to 
prevent persons, not as yet em- 
ployed, but willing to take em- 
ployment under the complainant, 
from entering such employment. 


4.—An injunction sustained 
against ‘‘picketing’’ designed to 
molest and annoy persons em- 
ployed or willing to be employed 
by complainant. 


5.—The “act relative to per- 
sons combining and encouraging 
other persons to combine,”’ does 
not legitimatize an invasion of 
private rights, nor prevent the 
party injured from having full 
redress. 


The interesting case of the George Jonas Glass Co. of Mintola 
v. The Glass Bottle Blowers’ Association of the United States and 


Canada, and others in which the complainant company obtained an 
injunction against the defendant during the famous strike among 
the glass workers of South Jersey which lasted for a number of years, 
and which came up before the Court of Errors and Appeals on review, 
was decided February 3, nearly four years after the opinion in the 
case by Vice-Chancellor Bergen, holding that the injunction should 


issue. (See 30 N. J. L. J., p. 178.) The majority and minority 
opinions are too long for full insertion here, but an abstract of them 
will be found below, and the regular syllabus prepared by the court 
is given above. The Chancellor prepared the opinion. 

“In the body of his opinion the Chancellor pointed out that the 
defendants comprise three classes of persons. These are the Glass 
Boitle Blowers’ Association, a voluntary organization, including in 
its membership nearly all the journeymen green glass bottle blowers 
of the United States and Canda; the officers of this association, who, 
as individuals, are made parties defendant, and thirdly, ninety or 
more individuals who were formerly in the employ of the Jonas 
Company at its glass works in Minotola. These employees went on 
strike April 9, 1902. 

“It is undisputed that in the year 1901 the Glass Bottle Blowers’ 
Association instituted a boycott of the complainant’s wares, in the 
effort to coerce complainant to conform its business to regulations 
prescribed by the association. The evidence renders it clear that 
this boycott was still in force and was being actively prosecuted by 
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the association down to the time of the strike of 1902 and thereafter, 
and indeed after the filing of the bill of complaint herein. 

‘‘Whether the defendant association or its officers directly inves- 
tigated this strike possibly admits of doubt; but it is entirely clear 
that immediately after the strike began the association, through its 
executive committee and officers, took charge of it, organized and 
directed the strikers and guided them in the subsequent proceedings. 

“There is abundant evidence that at the time the bill of com- 
plaint was filed and thereafter the association, its officers and the 
strikers who are joined as defendants, made common cause in a war 
of subjugation against the complainant corporation. While there are 
individual defendants who are not shown by the evidence to have 
been personally implicated in certain of the specific acts of violence 
and coercion that ensued, they were all acting in concert in the 
general plan of campaign and are equally subject to injunction with 
respect to the unlawful acts that were done and threatened. 

“The final decree that is now under review awards an injunction 
restraining the defendants as follows: 

“First—From knowingly and intentionally causing or attempt- 
ing to cause, by threats, offers of money, payments of money,offering 
to pay expenses, or by inducement or persuasion, any employee of 
the complainant, under contract to render service to it, to break such 
contract by quitting such service. 

“Second—From personal molestation of persons willing to be 
employed by complainant, with intent to coerce such persons to 
refrain from entering such employment. 

“Third—From addressing persons willing to be employed by 
complainant against their will, and thereby causing them personal 
annoyance, with a view to persuade them to refrain from such 
employment. 

“Fourth—From loitering or picketing in the streets or the high- 
ways or public places near the premises of complainant with intent to 
procure the personal molestation and annoyance of persons employed 
or willing to be employed by complainant, with a view to cause 
persons 30 employed to refrain from such employment. 

“Fifth—From entering upon the premises of the complainant 
against its will with intent to interfere with its business. 

“Sixth—From violence, threats of violence, i1decent conduct, 
abusive epithets, annoying language, acts or conduct, practised upon 
any persons without their consent with intent to coerce them to 
refrain from entering the employment of complainant or to leave its 
employment. 

“Seventh—From attempting to cause any persons 2mployed by 
complainant to leav: such employment by intimidating or annoying 
such employees by annoying language, acts or conduct. 

“Eighth—From causing persons willing to be employed by com- 
plainant to refrain from so doing by annoying language, acts or 
conduct. 

“‘Ninth—From inducing, persuading or causing, or attempting 
to induce, persuade or cause, the employees of complainant to break 
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their contracts of service with complainant or to quit their em- 
ployment. 

“Tenth—From threatening to injure the business of any cor- 
poration, customer or person dealing or transacting business and 
willing to deal and transact business with the complainant, by making 
threats in writing or by words for the purpose of coercing such cor- 
poration, customer or person against its will so as not to deal with 
or transact business with the complainant. 


“Each portion of the injunctive relief thus granted is directed to 
some manifestation of the strife that was carried on by the combined 
defendants against the complainant. And in each respect the injunc- 
tion is justified by the evidence in the case. 


“The employees of complainant referred to in the decree are 
those who either refused to join in the strike or who entered com- 
plainant’s employ after the strike. With respect to these, it will be 
observed that the defendants are restrained from using coercion, 
inducements or persuasion to bring about a termination of the em- 
ployment, whether the employee be under contract of service or not. 


“With respect to other persons, not as yet employed but willing 
to take employment under the complainant, the defendants are 
restrained from interfering to prevent this by coercion or personal 
molestation and annoyance, but are not restrained from using mere 
persuasion in such a case. There is a restraint against picketing 
designed to molest and annoy persons employed or willing to be 
employed. And there is a restraint against the continuance of the 
boycott. 

“It is clear beyond dispute that the complainant has suffered 
grievously in its property and business through the acts of the de- 
fendants whose continuance is thus prohibited. That the injury to 
the complaiant is irreparable by action at law is likewise clear. If, 
therefore, the acts themselves are unlawful and violative of the 
property rights of the complainant, the injunction is proper. 

“The conduct of defendants in using coercion in some cases and 
persuasion in others in order to bring about breaches of the contracts 
of personal service existing between complainant and some of its 
employees—defendants having, of course, full notice of the existing 
employment—was unlawful and actionable upon well-settled princi- 
ples. And the same is true of conduct whose object and purpose 
were to bring about a termination of the relation of master and servant 
between the complainant and its employees in cases where there was 
no binding contract of service, but a mere service at will. 

“In Frank and Dugan v. Herold, Vice-Chancellor Pitney said 
that to create the relation of master and servant it is not necessary 
that there should be a contract in writing, or even verbal, between 
them to work for any particular length of time; that the relation 
exists when one person is willing from day to day to work for another, 
and that other person desires the labor and makes his business 
arrangements accordingly. 

“Whether an action will lie for interference in the relations ex- 
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isting between employer and employee, where there is a mere service 
at will, and where the interference is the result of fair competition 
in the labor market, is a question mooted, but not necessary to be 
decided in the present case. The defendants were not competitors 
in the labor market. Their interference had for its immediate object 
the crippling of the complainant’s business. The only semblance of 
excuse alleged is, that defendants desired to bring about ‘improved 
labor conditions’ in complainant’s works; but this object did not 
warrant the resort to unlawful measures. 

“Reliance is placed by the defendants upon the act relative to 
persons combining and encouraging other persons to combine. The 
enactment is: ‘That it shall not be unlawful for any two or more 
persons to unite, combine or bind themselves by oath, covenant, 
agreement, alliance or otherwise, to persuade, advise, or encourage, 
by peaceable means, any person or persons to enter into any combina- 
tion for or against leaving or entering into the employment of any 
person, persons or corporation.” In Mayer v. Journeymen Stone- 
cutters Association, Vice-Chancellor Green apparently treated 
this act as legalizing private injuries. And in Cumberland Glass 
Manufacturing Company v. Glass Bottle Blowers’ Association, 
Vice-Chancellor Reed construed it as permitting the adopiion of 
peaceable measures for inducing workmen to quit or to refuse to 
enter an employment. 

“‘Whatever may have been the purpose of its framer, there are, 
as we think, constitutional obstacles in the way of giving the act so 
extensive a force. The rights of enjoying and defending life and 
liberty, acquiring, possessing and protecting property and pursuing 
and obtaining safety and happiness are declared by our Constitution 
to be inalienable. 

“‘No act of the Legislature is to be construed as infringing upon 
these rights unless its language plainly and clearly requires such a 
construction. If its language so reads, it is to the extent indicated 
unconstitutional and void. The act of 1883 is, as we think, properly 
to be treated as merely rendering the combination no longer indict- 
able; in effect, as repealing the rule laid down by the Supreme court 
of this state in State v. Donaldson. It does not legitimize an inva- 
sion of private rights nor prevent the party injured from having full 
redress. Its proper scope is indicated in the opinion of Vice-Chan- 
cellor Pitney, in Frank and Dugan v. Herold. 

“So much of the decree as awards an injunction to restrain the 
defendants from using coercive measures to prevent the flow of labor 
to complainant’s works is likewise proper. In Jersey City Printing 
Company v. Cassidy, Vice-Chancellor Stevens, recognized and en- 
forced the right of an employer to an injunction to prevent andue 
interference with those who wished to come to him for employment. 
It is principally upon this ground that injunctions’ against what is 
known as picketing have been sustained in his and other jurisdictions. 

“So much of the decree as is directed against the continuance 
of the boycott is plainly justified by the evidence, and accords with 
the law. The decree under review should be affirmed, with costs.” 
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There was also a dissenting opinion filed by Mr. Justice Minturn, 
in the course of which he said: 

“It may be conceded since the decision of this court in Brennan 
v. United Hatters that an ordinary wage employee bears toward his 
employer, in this state, a relation in modern legal nomenclature de- 
nominated as a ‘service at will,’ and for the breach of which an action 
at law can be maintained. 

“Still, with this concession, it is difficult to discern in jurisprud- 
ence, outside of the sphere of those English cases which bear the 
distinct impress of feudal law and customs, any consensus of legal 
authority which can support the principle upon which this injunc- 
tion rests. Of those cases Chief Justice Parker, speaking for the 
New York Court of Appeals, said: ‘They are hostile not only to the 
statute law of this country, but to the spirit of our institutions.’ 

“Their origin is traceable distinctly to that class legislation 
which followed the emancipation of the villeins, under the feudal 
tenure, and to the scourge of the ‘black death’ which followed such 
emancipation in the reign of Edward III., diseminating Europe and 
culminating in what is known as the statute of laborers, by virtue 
of which every vestige of individual freedom to contract and combine 
was shorn from the wage worker and his social status was reduced by 
legislative act to that of a bondman. Our inheritance of English 
common law carried with it only such of the English decisions as are 
consonant with our institutions and our public policy. 

““Concededly, therefore, the invocation of a line of adjudications 
emanating from a social order and a political environment radically 
different from our own, founded upon the feudal concept of ‘a service 
at will’ in an age of enlightened citizenship, is so utterly repugnant to 
and incompatible with our basic governmental theory, vox populi vox 
det, as to be unsupportable in reason, and opposed to any system of 
enlightened jurisprudence, which invokes as a justification for its 
existence, either the dictates of reason, or the wisdom, the experience, 
or the service of humanity. 

“The constitutional guarantees, state and federal as well as the 
bill of rights, reach their protecting arm not only to property rights, 
but also the rights of citizenship and free speech. And while in 
the march of human progress and national development the pro- 
tection of property representing as it doesethe thrift, economy and 
energy of a people, is not to be underestimated, still the right to life 
and liberty has from the dawn of history been the potent and domi- 
nate factor in the forward march of progress and civilization. 

“Force or intimidation can never be recognized as a lawful 
modus operandi in the propagation of any doctrine or cult, or for the 
assertion or prosecution of any right; and to the vindication of this 
principle the unanimous decisions, both state and federal, bear testi- 
mony. But in the effort to sustain the property guarantees of the 


fundamental law against infraction, we are apt to lose sight of those 
guarantees of liberty and happiness which are equally fundamental; 
and if a concrete case were needed to illustrate this tendency we find 
it in the case at bar. 
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‘““A statute enacted by the Legislature of this state and quoted 
verbatim by the learned Chancellor made it lawful for ‘any two or 
more persons to unite, combine or bind themselves to persuade, ad- 
vise or encourage by peaceable means any person or persons to enter 
into any combination for or against leaving or entering into the 
employment of any person or persons or corporation.’ Assuming that 
this relationship of a service at will is to be dignified with the status 
of a formal contract, inter partes, then concededly the terms of this 
statute must be read into it. 

‘‘Upon two occasions at least this statute has been construed by 
the Court of Chancery, not only as relieving such combination of the 
criminal aspect therefore ascribed to it, but also as a legislative 
declaration of public policy and presumably sub silentto the learned 
Vice-Chancellors who passed upon the legal effect of the enactment 
found nothing unconstitutional in its provisions. * * * 

“In other jurisdictions the correct rule is declared to be in con- 
sonance with the spirit and language of the statute of 1883. Thus 
the Virginia Supreme court of Appeals has declared that it is ‘not 
lawful for strikers to persuade employees to leave the service of their 
employer or to disuade other workmen from seeking employment 
with him’ when unaccompanied by force or intimidation. 

“It may be appropriate to conclude this reference by quoting 
an extract from the opinion of Judge Taft, sitting in the United 
States Circuit court in Phelan’s case: ‘The employees of the receiver 
have the right to organize into or join a labor union which would 
take action as to the terms of their employment. The officers they 
appoint or any person they choose to listen to may advise them as 
to the proper course to be taken in regard to their common employ- 
ment, or, if they choose to appoint any one, he may order them, on 
pain of expulsion from the union, peaceably to leave the employ of 
their employer because any of the terms of the employment are 
unsatisfactory.’ 

“The act of 1883 confers no greater privilege upon these de- 
fendants than does the language of this eminent jurist, and if that 
act be condemned by the constitutional guarantees referred to by the 
learned Chancellor, this pronouncement must suffer the same 
animadversion. 

“It is conceivable that substantial justice could have been 
effectuated in this case without entrenching upon the constitutional 
privileges of these defendants; for in the final analysis, says Montes- 
quieu, ‘Justice is but a relation of congruity which really exists 
between two things. This relation is always the same whatever being 
considers it; whether it be God, an angel, or, lastly, a man.’ Enter- 
taining these views, I shall vote to reverse and modify the decree 
accordingly.” 

After the assignment of promissory note and death of the as- 
signor or payee, the maker is held in Sayre v. Woodyard (W. Va.) 
28 L.R.A. (N.S.) 388, to be a competent witness, in an action by the 
assignee against the administrator of the assignor, to prove assign- 
ment and payment of the note to the latter, as agent to the former, 
in his life time. 
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MISCELLANY. 


TRIBUTE TO MR. PITNEY 

At the opening of the February 
term of the Court of Chancery 
on February 7, tributes to the 
memory of the late Vice-Chan- 
cellor Pitney were paid by At- 
torney-General Edmund Wilson, 
Ex-Chancellor William J. Magie, 
and Mr. Richard V. Lindabury. 
The address of the Attorney- 
General, was as follows: 

“At the age of 84, full of years, 
rich in useful service, Vice-Chan- 
cellor Pitney was ‘gathered to his 
fathers.’ 

“His was a personality at once 
striking and distinguished. At 
the Bar and on the Bench he has 
made his impress upon two gen- 
erations of men. Vigorous in 
mind and body, endowed with the 
highest qualities of courage and 
manhood, ripe in judgment, 
learned in the law, sensitive to 
truth, and a natural lover of 
justice, he has found a place of 
enduring eminence in the _ pro- 
fession of his choice. 

“His very instincts and char- 
acter fitted him for special use- 
fulness in the arena of equity. 
He despised deceit and the dis- 
sembler. He hated fraud. By 
temperament he found’ keen 
pleasure, to use his own words, 
in ‘laying bare a fraud into which 
a crafty designer had lured an 
unwary and innocent victim.’ 
Such problems aroused his keen- 
est activities and righteous in- 
dignation. So, too, the man who 
suffered by accident or mistake 
made high appeal, not so much to 
his sympathies as to his inherent 
love of fair play. Those who 
sought to evade a just and lawful 
undertaking outraged his ideals 


of morals and manliness. To 
such he made it clear that the 
remedy of specific performance 
could teach lessons both of morals 
and manliness, for by it how often 
did he compel some men to do 
by force of the court’s decree 
what all honest men should have 
done by choice. To him a duty 
arising from confidence or trust 
reposed was a solemn and sacred 
obligation. His whole life by 
precept and example proclaimed 
it. And so it was that the negli- 
gent or dishonest trustee learned 
from him new or forgotten lessons 
of honesty and of diligence. And 
through the whole gamut of ac- 
tivity that comes to the equity 
judge his very instinct helped him 
enforce the lessons of honesty, of 
fairness, of diligence and duty, of 
manliness and of morals. 

“If his hand was sometimes 
heavy, his heart was always ten- 
der. If his manner was some- 
times brusque, his motives were 
always true to high and righteous 
ideals, and those who knew him 
best loved him best, and loved 
him with tender consideration. 

“He was not lacking in deep 
and tender human sympathy, but 
his ideal of justice was wholly im- 
personal. Justice to him, as it 
should be to all Judges, was an 
abstraction from which the per- 
sonal equation had been wholly 
eliminated. There is a_ higher 
quality of justice, as seems to me, 
than that which we symbolize by 
the blindfolded Goddess. It is 
the justice that is not blindfolded, 
but sees all with calm and com- 
prehending vision—the status of 
the parties, the personnel of 
counsel representing them, the 
consequences of final decision, 
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and then having seen all is un- 
swayed but holds the balance 
with just and even hand. This 
was his ideal of judicial duty. 
Naught could obscure it and 
nothing ever swerved him from 
obedience to it. It was a princi- 
ple of right and wrong, imper- 
sonal and dominating which alone 
appealed to him. He was indeed 
a righteous and impartial Judge. 

‘‘His mind was vigorous, reso- 
lute and splendidly trained, and 
his deliverances were clear, cogent 
and courageous. In the philoso- 
phy of the law just as in the phys- 
ical universe a straight line is the 
shortes tdistance between two 
points. His reasoning was direct 
and not by devious paths. ‘He 
thought straight,’ as Bacon said 
of one of the judges in his own 
time. In an issue of law neither 
casuistry nor the complex refine- 
ments of reasoning brought con- 
fusion to his mind. The real 
issue was discovered and _ laid 
bare. The non-essentials were 
swept aside and the true princi- 
ple and controlling trend of au- 
thority were speedily and appro- 
priately applied. And so it was 
that the journey was short be- 
tween the story of a wrong when 
he heard of it and the relief which 
was sought. 

“In a controversy of fact he 
found the truth with unerring 
instinct. Those who knew him 
at the Bar said his skill in mar- 
shaling and analyzing facts was 
masterful and that faculty or gift 
would seem never to have left 
him but rather to have grown 
with judicial experience. His 
opinions, I think, were lucid and 
useful to an unusual degree. 
This was not alone because he 
was a learned Judge, but in part, 
at least, because the controlling 


facts were recited with such clear- 
ness and completeness, and anal- 
yzed with such care that the 
principle of equity at length in- 
voked was obvious and convinc- 
ing. Thus when the facts had 
been passed in complete review 
the legal principle in its applica- 
tion was both illuminated and 
emphasized. It is this charac- 
teristic which made his opinions 
to me, at least, of special value. 

“I attended the dinner given in 
New York by the Bench and Bar 
in honor of his eightieth birthday. 
It was there that he made formal 
announcement of his retirement 
from the Bench. I felt the touch 
of pathos when he said ‘the in- 
firmities of advancing age admon- 
ish me that my day of work is 
over and past and I am ready to 
say—‘‘let thine aged servant de- 
part in peace.’’’ Well, the end 
has come. He has at length de- 
parted in peace and entered into 
rest. His indeed was a life worth 
living. It is such a life that 
makes convincing answer to the 
cynic who would teach us that 
life is aimless, useless, vapid and 
hopeless. His life was dynamic, 
useful and inspiring. To have 
protected the weak, to have un- 
masked fraud, to have corrected 
mistake, to have applied justice 
with strong and even hand, to 
have thus added to the sum of 
human happiness and safety, to 
have heard and obeyed as a great 
pom Judge for eighteen years 
the voice of right and wrong 
which comes echoing across the 
centuries, is to have found an 
abiding place in the memory of 
mankind. 

‘‘May God keep that memory 
of his life and service ever green. 
Mr. Lindabury said: 

“It has been said that the 
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civilization of any people may be 
measured by the respect in which 
it holds its dead. Human na- 
ture gravitates toward the earth, 
and it is only by the contempla- 
tion of lofty lives and the forma- 
tion and pursuit of high ideals 
that we ever make real or sub- 
stantial progress; and this, I 
think, is particularly true of the 
members of the Bar. It is so 
common and easy in our pro- 
fession to mistake the wrong 
for the right, the foolish for the 
wise—to do the thing that seems 
immediately profitable, and miss 
the larger and ultimate good! 
How often we are content with a 
low and shortsighted view of life 
and duty instead of lifting our 
eyes to those visions of noble 
achievement and lasting honor 
which lie within the horizon of 
every earnest, determined soul! 
It is by the study of such lives 
as those of Bradley, Freling- 
huysen, McCarter, Parker, and 
Henry C. Pitney that we come to 
a realization of the true course 
which a lawyer should pursue if 
h2 would attain to deserved 
honor or lasting eminence in his 
prof2ssion; and the life of Henry 
C. Pitney is particularly instruc- 
tive in this respect. 

“‘He was a man richly endowed 
by nature, but not more so than 
many other lawyers who have 
made no success in their pro- 
fession at all. Nor was his pre- 
eminent success due to any acci- 
dent or to any particular com- 
bination of circumstances. It 
was simply the natural and in- 
evitable result of the course he 
pursued—a course open with few 





exceptions and fewer limitations 
to every member of the Bar. It 
is for this reason thac his traits 
of character are worthy of earnest 


study by every young man at this 
Bar. 

“To begin with, hz had a strong 
body; but this was not due to the 
accident of birth, but to careful, 
orderly and regular living. He 
did not waste his strength in 
either sowing or reaping wild 
oats, or in any other form of 
riotous living. By simple habits 
and judicious exercise he main- 
tained and increased the strength 
of body with which nature had 
endowed him, and but for this 
he would have fallen far short of 
the success to which he attained. 
And the care which he took to 
develop his bodily strength he 
likewise bestowed upon his men- 
tal faculties. Knowledge did not 
come to him by mere intuition. 
His was in the highest sense a 
trained mind. Study with him 
did not end with school and col- 
lege. Through his whole life 
he was engaged in examining 
and mastering the weightiest 
problems, often, as it seemed, for 
the mere mental discipline which 
attended the effort. It wa; be- 
cause of this persistent training 
that he was able as a judge of this 
court to solve so many difficult 
questions with quickness and ap- 
parent ease. To many this abil- 
ity seemed marvelous and inborn. 
It was in fact n2ither the one nor 
the other, but the simple result 
of high training and _ self-dis- 
cipline. 

“But the success of Vice-Chan- 
cellor Pitney was not due alone 
to his strength of body and mind. 
Many another man, possessed of 
an equally strong mind, in an 
equally strong body, has utterly 
failed to attain either his own 
ambition or the respect of his 
fellowmen, and I am sure that 
Vice-Chancellor Pitney would 
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also have failed in both thes2 re- 
spects had he not possessed that 
other indispensable requisite to 
real success—-a good conscience. 
And by this I mean an active, 
operating conscience—a _  con- 
science that dominated and con- 
trolled every act of his life. 
And this, too, with Vice-Chan- 
cellor Pitney was a matter of s:lf- 
development. Conscience, or the 
faculty of distinguishing between 
right and wrong, may be de- 
veloped into an unerring monitor, 
or, like the muscles of the body, 
atrophied by disuse and disre- 
gard until it fails utterly. No 
class of men have greater need of 
this guide than those who follow 
the profession of the law; and 
woe to that lawyer who has part- 
ed company with it. As well 
might the mariner attempt to 
cross the ocean without sextant 
or compass! How often do we 
meet lawyers who appear to re- 
gard trickery and deception as 
allowable, and even commend- 
able, in their professional prac- 
tice, and to whose vision the 
boundary between truth and 
falsehood has become utterly 
obscured! It is needless to say 
that to such men success is im- 


possible. The practice of the 
law is based on trust and con- 
fidence; and neither the courts 


nor the public will long confide in 
a lawyer who is afflicted with 
moral strabismus. 

“Every one of the great law- 
yers whom I have named was 
notable for the high professional 
standard which he set for himself, 
and to which he rigidly con- 
formed. Each of them had the 
confidence of the courts and the 
public to a marked degree; and 
that confidence they never 
abused. And this is particularly 


true of Henry C. Pitney; for 
while he was an ardent, en- 
thusiastic advocate, and general- 
ly went to the limit of his op- 
portunity in the service of his 
client, he never sought to gain a 
point or win a case by treachery 
or deception of any sort. To 
him the arts of the demagogue 
and the pettifogger were alike 
and always abhorrent. Who 
shall say that the most valuable 
legacy which he bequeathed to 
his family was not his lifelong 
exhibition of a conscience void 
of offense? 

“There were other traits of 
Vice-Chancellor Pitney’s charac- 
ter which may well be studied 
and emulated by his professional 
brethren. One was his devotion 
to the service of his clients. 
Having undertaken his client's 
cause he made it his own, and 
never waivered nor paused until 
the cause was won, or the last 
resource of the law was ex- 
hausted. Another’ was his 
thorough preparation of every 
case entrusted to him. Although 
his general learning exceeded that 
of most men, it was his habit to 
re-examine every question in- 
volved in his case and all the 
authorities which seemed to bear 
upon it. In this way he became 
almost as familiar with the Eng- 
lish decisions as he was with 
these of his own state. Lastly, 
he had abounding courage. This 
was not merely physical or in- 
tellectual, but was born of a good 
conscience, a highly trained in- 
tellect, and the close study of his 
cases. He had a right to trust 
to conclusions so arrived at if 
any man ever had, and he did 
sometimes assert and cling to 
them against all the world, in- 
cluding the judges of the highest 
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courts of his own state; and it 
may be that, as in the case of 
other great and brave lawyers, 
posterity will yet award to him 
in not a few of these cases the 
final verdict. Be that a3 it may, 
honest courage is always ad- 
mirable and winning, and no 
lawyer ever loses in the estima- 
tion of the public or the courts 
by standing for his real convic- 
tions, against whatever odds, to 
the end. 

“Taking it all in all, I know of 
no more fruitful study for the 
young and aspiring lawyer than 
the life of Henry C. Pitney. It 
has been said that the life of 
St. Bernard of Clairvaux did 
more to lift the Priesthood and 
the Church out of the low estate 
into which they had fallen dur- 
ing the two preceding centuries 
than all other influences com- 
bined. Let us hope that the life 
of Vice-Chancellor Pitney may 
in like manner serve to illuminate 
the ascending pathway of those 
of his followers who may be 
lingering or wandering in the 
marshes at its foot, or who have 
not yet found their way. And 
let us also hope that seeing thir 
way they may be inspired by his 
example to follow it, howeve 
steep or difficult the ascent, un- 
til at last they stand upon the 
radiant heights where he lived 
and died, and over which his 
immortal spirit still hovers.’ 

At the same time the Vice- 
Chancellors adopted the follow- 
ing resolutions of respect to the 
memory of the dead jurist: 

‘“To the Chancellor of the State of 
New Jersey: 

“We the Vice-Chancellors of 
New Jersey, desire to mark the 
passing away of Henry C. Pitney, 
who was for eighteen years a 
Vice-Chancellor, by a testimonial 


which will express and record our 
loving admiration and esteem for 
our departed brother and friend. 

“A notable figure has passed 
from our sight—a striking, force- 
ful, unique personality that for 
more than a half century was 
familiar to the public view in the 
discharge of duties connected 
with the administration of justice. 
In these and all other duties, 
Henry C. Pitney served his age 
and his time faithfully and well, 
and then, full of years and of 
honor, like the patriarchs of old, 
‘after he had served his own gen- 
eration, fell on sleep.’ 

“His career on the equity 
bench was the longest in this 
court, with one exception, and 
embraced the greatest service and 
work of his widely useful life. As 
he himself said, on his retirement 
from office on his eightieth birth- 
day, this was the work and labor 
which he had always dearly loved. 
And he loved best the branch 
of equity work to which he was 
called—the post of judge of a 
court of first instance, and of a 
trial judge, whose summary hear- 
ings and trials in open court 
brings the judge in living contact 
with the parties, witnesses and 
counsel, in the working out of 
problems of justice developed in 
the actual conflict with its at- 
tendant passions. This branch 
of equity procedure had _ alto- 
gether developed twenty years 
after his own admission to the 
Bar, and he had grown up with it. 


‘His acceptance of this office 
and splendid administration of it 
for eighteen years have done 
much to emphasize and magnify 
the vital importance and _ influ- 
ence of trial courts and courts of 
first instance in our system of 
jurisprudence. 
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“His previous career at the 
Bar had qualified him wonder- 
fully well for the position. He 
was pre-eminent as an equity 
lawyer, but he was this because 
he was first of all thoroughly 
grounded in the great system of 
common law rights—the funda- 
mental, all-pervading system 
which equity is designed to aid 
and supplement in order to secure 
full and complete administration 
of justice, and he was familiar 
with the full scope of its remedies; 
as an attorney, he was thorough, 
resourceful and skillful in the 
preparation and presentation of 
cases, and as an advocate, power- 
ful alike in the trial and appellate 
courts. He was equipped besides 
with a large experience in busi- 
ness affairs, with wide knowledge 
of human nature and a keen in- 
sight into human character and 
passions. 

“As a Judge his dominant trait 
was a passion for doing justice, 
which vibrated in every fibre of 
his heart and brain. And the 
justice at which he aimed, and 
which, so far as in him lay, he 
wrought out, was the full, com- 
plete justice as he saw it between 
the parties on the whole dispute 
before him, without regard to 
mere forms of procedure. He re- 
fused to perpetuate in the name 
of the law what he thought to be 
an injustice, and no matter how 
just a rule may have been at the 
time of its origin, he was prepared 
to disregard it and originate 
another in its place if it no longer 
served the end for which it was 
created. 

“No Judge in any of our courts 
ever show2d a more complete 
self-effacement in searching for 
the right of a cause in order to 
determine what decree would 
stand firmly on equity and jus- 


tice. The permanent record of 
his opinions in the New Jersey 
Equity Reports yield the finest 
fruits of learning, industry and 
splendid intellectual endow- 
ments, and his many vig>rous 
discussions of novel, doubtful or 
complicated questions, both of 
law and fact, illustrate his powers 
and the dominant traits of his 
mind and character, and will con- 
stitute a great and lasting monu- 
ment to his memory. 

“Those of us who follow after 
this great leader are immeasur- 
ably helped and heartened along 
the difficult way by the many 
blazed paths which his acute in- 
tellect, instinctive sense of justice 
and great personal characteristics 
marked out. Many of the strik- 
ing traits, so familiar to all the 
Bench and Bar, cannot be pic- 
tured or recalled from his formal 
opinions, but these will long be 
perpetuated by the traditions of 
a profession which treasures what 
is worth preserving in the lives 
of its members. Haec olim me- 
minisse juvabit. 

‘‘Not soon will they forget this 
memorable Judge as he actually 
administered his ofice—his vigor- 
ous dominating presence and 
manner; his accurate, quick— 
sometimes impatient seizure of 
the salient points of a case; his 
clashes with counsel to bring out 
what he thought the vital ques- 
tions; his protection of the weak 
against the strong; his open, de- 
cided expression of views, with 
forceful argument to sustain 
them, but retaining always an 
openness of mind ready to be cor- 
rected. For withal and over all, 
he had absolutely no pride of 
opinion, no sensitiveness or ap- 
prehension about any charge of 
inconsistency; in truth, as he 
himself might have expressed it, 
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he stood for non-conclusion, 
either of his own or another, 
which did not fu'ly stand the 
tests to which it must properly 
be subjected; and because he 
never spared himself in these re- 
spects, he failed to understand 
that others could take offense if 
at times he refused to spare them. 
His personal traits—his versatil- 
ity, his genial friendliness, his wit 
and humor, and over all, the 
power that emanated from a 
great human heart, full of love 
for his great profession and those 
worthy to be its members as his 
brethren and an affaction that 
grew with his advancing years, 
fastened all of us to him in bonds 
which will not be severed by 
death. 

“We request that this tribute 
to his memory be made a perma- 
nent record in the Court of Chan- 
cery of New Jersey.”’ 


MATHIS v. LEON. 


The opinion of Mr. Justice 
Voorhees in the above election 
case, which we published last 
month, was sustained by the 
Supreme court on February g, 
Mr. Justice Garrison giving the 
opinion. This will, doubtless, 
end the macter and Senator Low 
will retain his seat. 

The concluding portion of the 
opinion is: 

“The relators’ application for 
the writ of mandamus is denied 
upon the ground thai the Justice 
was not required to make the 
orders demanded, unless the re- 
count ordered by him had been 
made, that whether such count 
had been made was a question, 
that by the statute he was, under 
some circumstances, empowered 
to determine that the circum- 


stances of the present case relied 
upon by him were not improper 
ones for such a purpose, and that 
the propriety of his decermina- 
tion from such circumstances is 
not open to review upon the 
application or under the writ 
applied for; and, further, that 
the refusal of the Justice to make 
the orders constituted official ac- 
tion by him and the reversal of 
such action and the command 
that he make the specific orders 
demanded by the relator was not 
within the province of the writ 
of mandamus.” 





“WITHIN THE BAR.” 

The new King’s Counsel re- 
cently approved by the Lord 
Chancellor were called ‘within 
the bar” in the various law courts 
to-day, according to the ancient 
ceremony. 

The nineteen counsel, to whom 
the honour had been given, wore 
full bottom wigs, knee breeches, 
and pumps. 

The formula followed was that 
one of the new K.C.’s entered a 
court, followed by the others. 
The judge informed him of the 
honour conferred upon him by 
the King, and invited him to 
take his seat “within the Bar.” 
This being done, the judge asked 
“Do you move?” The newly- 
appointed K.C. bowed to the 
Bench, then right and left to the 
K.C.’s in the front row, and to 
the Junior Bar. He then re- 
tired from that court, and the 
same ceremony was gone through 
with the remaining “‘silks.” 

The two Courts of Appeal to- 
day were crowded with interested 
spectators, a number of ladies 
being amongst them. Some two 
hours were occupied in going 
through the ceremony.—London 
Mail. 
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ROOT ON LAW REFORMS 


On January 19, United States 
Senator Root addressed the New 
York State Bar Association on 
“‘Law Reforms.’’ He pleaded for 
simplicity in the administration 
of law, as well as in the accumula- 
tions of legislative practice. 

“I wish,”’ said he, ‘“‘that our 
judges could realize officially 
what so many of them agree to 
personally—that restating settled 
law in new forms, however well 
it is done, complicates rather than 
simplifies the administration of 
the law; that the briefest of 
opinions usually answers the pur- 
pose of the particular case, and 
that the general interest of juris- 
prudence justifies reasoned opin- 
ions only when some question of 
law is determined which has not 
been determined before by equal 
authority. 

“The fewer statutory rules 
there are to create statutory 
rights intervening between a citi- 
zen’s demand fof relief and the 
court’s judgmefit upon his de- 
mand, the better. It seems to me 
we have reached a point where 
the application of this principle 
requires very thorough and radi- 
cal action; that mere improve- 
ment of the code of procedure in 
its details will not answer the 
purpose. 

“It would be difficult to con- 
ceive of litigation more important 
or more complicated than the 
great controversies between na- 
tions which the civilized world is 
more and more tending to submit 
to the judgment of arbitral tri- 
bunals. Yet the permanent court 
of arbitration at The Hague has 
practically no rules of procedure. 
Accordingly that great conven- 
tion, which first gave practical 


form to the hopes and aspirations 
that the apostles of peace on 
earth had been voicing for cen- 
turies, contained only a few very 
simple and fundamental provi- 
sions regarding the constitution 
of the court and the way to get a 
decision fr m it. 

‘‘What I have in mind may be 
illustrated by reference to two 
proposed provisions which have 
been much favored by our com- 
mittees, and which, it seems to 
me, should find their place among 
the simple and fundamental pro- 
visions of any system of proced- 
ure. One is the provision that in 
every case a day shall be given 
when the parties, through their 
counsel, may come before a ju- 
dicial officer informally for a rule 
regulating the further procedure 
in the case, covering the whole 
ground of pleadings, bills of par- 
ticulars, discovery of documents, 
deposition of witnesses, mode of 
trial, etc.—the so-called omnibus 
summons provision. This would 
be a most useful substitute for the 
separate, successive motions un- 
der special statutory provisions 
now permitted; yet I can well see 
that its effectiveness could be 
largely destroyed if the Bar gen- 
erally were to attempt to evade 
it instead of accepting in good 
faith the opportunities it would 
afford. 

“The other provision is that 
no error of ruling upon the ad- 
mission or rejection of evidence or 
otherwise, in a trial, shall be 
ground for reversal unless it ap- 
pears that a different ruling would 
have led to a different judgment. 
Real acquiescence in such a rule 
by the bar would put an end to 
the incessant objections and ex- 
ceptions which now disfigure so 
many of our trials. 














